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I. Introduction 

Usually, under the majority of the charterparties, the shipowner undertakes the 

risks while the ship is at sea and his assumption of risks is expressed in the warranty 

that the vessel will be “staunch, strong and well equipped for the intended voyage and 

manned by a competent crew and skillful master of sound judgment and discretion”
1
, 

i.e. seaworthy. On the other hand, the charterer usually undertakes the risks while the 

vessel is at loading/discharging destinations and his undertaking takes the form of the 

so-called safe port/berth warranty, according to which the vessel will be required to 

trade only between safe ports. 

The purpose of the obligation to nominate a safe port was perfectly illustrated in 

the words of Roskill LJ in Unitramp v Garnac Grain Co Inc (The Hermine)
2
 where he 

stated: “The concept whether a particular port or berth is safe is or at least should be 

simple, for the main purpose of such a warranty of safety in a charterparty is to 

ensure that a charterer, who has an otherwise unfettered right to nominate a port or 

berth, does not do so in such a way as to imperil the shipowners’ ship, or, it may be, 

the lives of the shipowners’ servants, by putting that ship or those lives in danger and 

thereby impose upon the shipowner the risk of financial loss. This limitation is of 

crucial importance to the shipowner because, by the terms of the contract of 

affreightment, whether it be a charterparty for time or voyage, the shipowner has 

contracted with the charterer that his servants, that is master, officers and crew, will 

comply with the charterer’s orders, so long as those orders are within the terms of the 

charterparty.” These words become more important particularly in the context of a 

time charterparty, which by nature is a contract for “the right to exploit the earning 

capacity of the vessel.”
3
 In other words “the owner undertakes for the period of the 

charter to make his vessel available to serve the commercial purposes of the 

charterer”
4
 
5
 in return for payment of hire. No transfer of the possession of the ship or 

of any other proprietary rights takes place between the shipowner and the time 

                                                           
1
 Schoenbaum, T, Admiralty and Maritime Law, 5

th
 edn, 2011, West Academic Publishing, §11-8 

2
 [1979] 1 Lloyd’s Rep 212 (CA), p. 214 

3
 Whistler International Ltd v Kawasaki Kisen Kaisha Ltd (The Hill Harmony) [2001] 1 AC 638, p. 652, 

per Lord Hobhouse 
4
 Ibid p. 641, per Lord Bingham 

5
 See also Park S.S. Co. v Cities Service Oil Co 188 F.2d 804 (2d Cir. 1951) p. 806: “The charterer wishes 

to control the manner and place of discharging its cargo… Hence, the charterer bargains for the 
privilege of selecting the precise place of discharge and the ship surrenders that privilege in return for 
the charterer’s acceptance of the risk of its choice.” 
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charterer.
6
 What the time charterers actually acquire is the right to direct the use to 

which the owners put the vessel.
7
  

This right is materialised through the employment clause, which functions within 

the limitations imposed by the contract. One such limitation is the doctrine of safe 

ports, a logical corollary to the charterers unrestrained right to order the vessel to any 

port/berth.
8
  

The aim of this essay is to offer a critical analysis of the nature and effect of the 

safe port clause in time charters. Cases regarding voyage charterparties will be 

analysed as well, in order to offer a better view of how the safe port clause functions 

in the particular context. To the same effect, references to the American Law will also 

provide us with a critical overview of the issue at stake. The classic definition of the 

safe port by Sellers LJ in The Eastern City
9
 will be the starting point of this analysis, 

especially in defining the scope of the safety.  And although from the clear legal 

definition one might think that there is no obvious reason for such a matter as safety 

to require lengthy legal analysis, it will be shown that the difficulty and at the same 

time the challenge of this issue is that safety is to a great extent a question of fact.
10

 In 

an attempt to combine the competing interests of the charterer and the shipowner in 

this field, the development of the law has tried to reach an equilibrium between legal 

certainty and predictability on the one hand and commercial practicality and 

flexibility on the other. This is expressed in the contractual allocation of risk and 

especially in the nature of the charterer’s obligation. Despite the fact that English 

courts still adopt the strict liability nature of the safe port undertaking, a tendency to 

gradually adopt a due diligence approach is revealed through the consideration of 

factors such as, abnormal occurrences, the parties’ experience, knowledge about the 

port by the time the contract was concluded, and particularly the importance given to 

the construction of the charterparty and the parties’ intentions as evidenced in it. This 

last-mentioned factor will lead to the conclusion that the charterparty is the keystone 

                                                           
6
 Port Line, Ltd. v. Ben Line Steamers, Ltd [1958] 1 Lloyd’s Rep. 290 p. 299 per Diplock  

7
 Coghlin, T, Baker, A, Kenny, J, Kimball, J ,  Time Charters, 6

rd
 edn, 2008, Informa p. 2. See also Timber 

Shipping Co SA v London and Overseas Freighters (The London Explorer) [1971] 1 Lloyd’s Rep. 523 p. 
526, per Lord Reid 
8
 Thomas, R, Legal issues relating to time charterparties, 1

st
 edn., 2008, Informa p. 47 

9
 Leeds Shipping Co Ltd v Societé Francaise Bunge (The Eastern City) [1958] 2 Lloyd’s Rep. 127 (CA) 

p.131. See infra fn 20 
10

 The criteria which have to be applied for the determination of the safety of a port are matters of 
law. See The Polyglory [1977] 2 Lloyd’s Rep. 353 p. 362 
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for the settlement of the safety disputes and consequently, that the best way to achieve 

certainty would be to expressly provide for the incidence of the risk, in cases that the 

loss/damage or delay is attributed to external (physical or political) factors.  

 

II. The scope of safety 
 

a) General remarks 
Although the meaning of safety has been the subject of consideration in the past 

century, it is admitted that the definition given by Sellers LJ in The Eastern City is the 

classic one, encapsulating the true essence of the term “safe port”
11

. According to this 

“… a port will not be safe unless, in the relevant period of time, the particular ship 

can reach it, use it and return from it, without in the absence of some abnormal 

occurrence, being exposed to danger which cannot be avoided by good navigation 

and seamanship…”
12

  

It is apparent from the definition that the issue of safety should be examined in 

relation to the particular vessel laden as she is at the relevant time.
13

 In other words, 

it is irrelevant whether the port is safe for other vessels of different size and/or 

characteristics.
14

 This issue is illustrated in Brostrom & Son v Dreyfus & Co
15

 where 

The Sagoland, was ordered to Londonderry. The vessel was of such length that river 

bends made the port unsafe without tug assistance. Since no tugs were available at 

Londonderry the vessel had to order tugs from Clyde. It was held that Londonderry 

was unsafe for that particular vessel and that the expense of ordering the tugs should 

be borne by the charterers.  

b) Safety in relation to inherent and intrinsic attributes of the port 
The essence of the term “safe port” encloses absence of all possible risks of 

whatever type which could affect the safety of a port both in physical and political 

                                                           
11

 Op. cit., Thomas, R, fn 8, p. 51 
12

 Leeds Shipping Co Ltd v Societé Francaise Bunge (The Eastern City) [1958] 2 Lloyd’s Rep. 127 (CA) 
p.131 
13

 Op. cit., Coghlin, T, Baker, A, Kenny, J, Kimball, J , fn 7, p. 201 
14

 American courts have adopted the same principle. See The Pyrgos, SMA 896 (Arb. at N.Y. 1974), 
where the panel argued that “although Mantua Greek Anchorage is a safe anchorage for smaller and 
lighter draft vessels, it is not safe for vessels the length and depth of the ‘Pyrgos’…”  
15

 Brostrom & Son v Dreyfus & Co (1932) 44 Ll L R 136 
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level.
16

 The critical issue on this point though is that the charterer’s safe port warranty 

is restricted exclusively to the attributes of the port and does not extend to “abnormal 

and unexpected” events.
17

 Since, as it is admitted, casualties can be attributed to 

genuine accident or simple bad luck
18

, assuming that charterers guarantee the absence 

of such occurrences would render them the insures of the owners.
19

 Moreover, the 

charterer’s safe port warranty does not guarantee the proper navigation of other 

vessels also visiting the particular port or the absence of human error in the systems of 

the nominated port
20

. On the other hand, the robustness of a port’s system is 

encompassed in the promise of safety and damage caused may be indicative of an 

inadequacy of the system.
21

 From what is mentioned above, it is obvious that the issue 

is whether or not the port is safe “in relation to its inherent and intrinsic attributes”
22

 

and liability on the part of the charterer requires causal link between the loss or 

damage and some risk that is or has become an attribute/characteristic of the 

nominated port.  

A temporary characteristic of the nominated port can render it unsafe, especially if 

the master of the vessel is not aware of the danger due to its temporary nature.
23

 That 

is illustrated in the case of temporary failure or absence of navigational aids in a port. 

That was the issue in The Houston City
24

, where due to the exposure of the berth to 

storms during a particular time of the year, preventive measures were adopted e.g. the 

provision of two hauling-off buoys. The lack of one of the buoys in combination with 

the absence of part of the wharf’s fenders led to the berth being unsafe, despite the 

                                                           
16

 For the detailed analysis of political unsafety  infra p. 17 
17

 For the detailed analysis of the abnormal events infra p. 24 
18

 Transoceanic Petroleum Carriers v. Cook Industries Inc. (The Mary Lou) [1981] 2 Lloyd’s Rep. 272 p. 
279 per Mustill J: “But care and safety are not necessarily the opposite sides of the same coin. A third 
possibility must be taken into account, namely, that the casualty was the result of simple bad luck.” 
19

 The Evia (No 2) [1983] 1 AC 736 p. 757 per Lord Diplock. See also Dockray, M, Cases and Materials 
on the Carriage of Goods by Sea, 3

rd
 2004, Routledge-Cavendish, p. 304 

20
 Op. cit., Thomas, R, fn 8, p. 52 

21
 Ibid 

22
 Kodros Shipping Corp of Monrovia v Empresa Cubana de Fletes (The Evia) (No 2) [1982] 1 Lloyd’s 

Rep. 334 p. 342 per Sir Sebag Shaw. As he also states below: “The state of safety here referred to is 
manifestly not related to external and adventitious factors which do not arise from some inherent 
quality of the port itself” Cf. Kodros Shipping Corp of Monrovia v Empresa Cubana de Fletes (The Evia) 
(No 2) [1983] 1 AC 736 p. 765 per Lord Roskill who supported that characteristics relating also to 
political safety should be included in the context of safety. 
23

 Op. cit., Coghlin, T, Baker, A, Kenny, J, Kimball, J , fn 7 p. 199 
24

 Reardon Smith Line Ltd v Australian Wheat Board (The Houston City) [1954] 2 Lloyd’s Rep. 148 
pp.158-161 
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fact that these deficiencies were not permanent or recurrent.
25

 Considering the facts of 

this case, Mustill J in The Mary Lou
26

 argued that the port in The Houston City was 

unsafe “because the defects were of sufficiently long standing to be, for the time 

being, a characteristic of the port.” But as it is admitted the crucial issue in this case 

is not duration. It is irrelevant if the defects had taken place only the day before the 

arrival of the vessel and had been repaired the following day. The berth would still 

have been unsafe in the interim.
27

 

 

c) Conditionally safe 
From the facts of The Houston City as already seen, it is more than obvious that the 

nominated berth was found to be unsafe, not due to the weather conditions to which 

the berth was exposed but due to the inadequacy of the system combined with the fact 

that no other precautionary steps would have obviated the risks involved. This 

conclusion encapsulates the essence of the term “conditionally safe”
28

. In other words, 

a peril which would prima facie render a port unsafe, would not do so if the peril can 

be eliminated by the adoption of the appropriate measures. In this way, it could be 

said that every port is conditionally safe. As Lord Denning MR in The Evia (No 2) 

implicitly argued: “Every port in its natural state has hazards for the ships going 

there. It may be shallows, shoals, mudbanks, or rocks. It may be storms or ice or 

appalling weather. In order to be a ‘safe port’, there must be buoys to mark the 

channel lights to point the way, pilots available to steer, a system to forecast the 

weather, good places to drop anchor, sufficient room to manoeuver, sound berths and 

                                                           
25

 Op. cit., Thomas, R, fn 8, p. 52 See also Prekookeanska Plovidba v Felstar Shipping Corp (The 
Carnival) [1994] 2 Lloyd’s Rep. 14 where it was decided that the berth by reason of the design of the 
fender, was unsafe despite ordinary prudence and skillful navigation. 
26

 [1981] 2 Lloyd’s Rep. 272 p. 279 
27

 Op. cit., Thomas, R, fn 8, pp. 52-53 
28

  See the use of the term by Stephenson LJ in Islander Shipping Enterprises SA v Empresa Maritima 
del Estado SA (The Khian Sea) [1979] 1 Lloyd’s Rep. 545 p. 547. In the same case and in support of the 
essence of the “conditionally safe” term, Lord Denning MR at p. 547 argued that the fulfillment of the 
safe port obligation required the following: “First, there must be an adequate weather forecasting 
system. Secondly, there must be adequate availability of pilots and tugs. Thirdly, there must be 
adequate searoom to manoeuver. And fourthly, there must be an adequate system for ensuring that 
the searoom and room for manoeuver is always available.” 
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so forth. In so far as any of these precautions are necessary- and the set-up of the port 

is deficient in them- then it is not a ‘safe port.’” 
29

  

In the context of the conditionally safe port, it should be mentioned that the fact 

itself that a port is subject to the highest level of threat to security according to the 

International Ship and Port Facility Security Code (hereinafter ISPS Code) is not 

absolutely determinative of the unsafety of the port, although it is admitted that the 

higher the level of threat, the greater the possibility that the port will actually be 

unsafe. Bearing in mind the meaning of conditional safety, the issue under 

consideration would be if the peril can be eliminated by the adoption of the 

appropriate measures. Accordingly, compliance or non-compliance with the ISPS 

Code standards is not, abstractedly indicative of the safety or unsafety of the port. In 

other words it is suggested that it is truly a question of fact. 

 

d) Delay 
Another aspect, apart from physical damage, also covered by the concept of safety, 

is undue delay to which the vessel might be subject while proceeding, using or 

departing from the nominated port. Despite the fact that the definition of a safe port in 

The Eastern City is limited to physical peril, as Paul Todd suggested, “physical 

damage can itself occasion delay, and delay may be incurred in avoiding danger, so 

there is a good argument in principle for danger to include risk of delay.”
30

 But, the 

fact that a vessel may have to wait due to tidal/meteorological reasons before entering 

the nominated port, would not be sufficient to render the port unsafe.
31

 As Devlin, J., 

argued in The Stork
32

: “The law does not require the port to be safe at the very time of 

the vessel’s arrival. Just as she may encounter wind and weather conditions which 

delay her on her voyage to the loading port, so she may encounter similar conditions 

which delay her entry into the port, and the charter is no more responsible for the one 

than for the other.” In the same way, a port will not be rendered unsafe, if under 

certain circumstances, vessels already in the port have to put off by reason of safety. 

                                                           
29

 [1982] 1 Lloyd’s Rep. 334 p. 338. Lord Denning’s words are in the same spirit with his dicta in The 
Khian Sea, regarding the four requirements that need to be fulfilled for the safe port obligation Ibid. 
30

 Todd, P., “Laytime, demurrage and implied safety obligations” J.B.L. 2012, 8, 668-682, p.674 
31

 Op. cit., Coghlin, T, Baker, A, Kenny, J, Kimball, J , fn 7, p. 198 
32

 [1954] 2 Lloyd’s Rep. 397 p. 415 
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This was the case in Smith v Dart
33

, where Burriana in Spain was rendered safe 

despite the fact that vessels were required to keep up steam so as to maintain a state of 

readiness to put to sea during certain weather conditions. That was only possible due 

to a system of the port which informed the masters of such conditions. Nowadays the 

need for information about the meteorological and in general the physical conditions 

of the ports is so crucial, that commonly the issue in dispute is the inadequacy of the 

systems in the ports in order to confront such conditions rather than (or together with) 

the physical conditions themselves.
34

  

As already mentioned, a delay will render the port unsafe if it is of sufficient 

duration. In Knutsford v Tillmanns
35

 the chartered vessel was held up 40 miles from 

the nominated port due to ice. After unsuccessful efforts to overcome the obstructions 

of ice, which lasted three days, she deviated to the port of Nagasaki and unloaded the 

cargo there. The owners, in support of their actions relied on a term of the bill of 

lading according to which, inaccessibility of the port due to ice or if the master 

considered the port to be unsafe, both these occurrences would allow the master to 

discharge the cargo at an alternative port. Lord Loreburn,
36

 in rejecting the owners’ 

argument stated that “unsafe does not mean unsafe at the moment, but it means unsafe 

for a period which would involve inordinate delay.” In the same spirit, Devlin, J., in 

The Sussex Oak
37

, in rejecting the charterers’ argument that danger on account of ice 

on a voyage up the Elbe to Hamburg was only a temporary danger and could not 

make the nominated port unsafe argued: “It is the law that the danger must be 

operative for a period which, having regard to the nature of the adventure and of the 

contract would involve inordinate delay. The period of the ice danger compared with 

the duration of the charterparty and the shortness of the voyage to Hamburg clearly 

justifies the [arbitrator’s] conclusion”  

Finally, the true essence of the “inordinate delay” was crystalised in The Hermine, 

where it was held that the safe port undertaking would be broken if the period of delay 

                                                           
33

 (1884) 14 Q.B.D. 105 
34

 Op. cit., Coghlin, T, Baker, A, Kenny, J, Kimball, J, fn 7, p. 199. See also the analysis above p. 7-8  
35

 [1908] A.C 406 (H.L.) 
36

 Ibid, p.408 
37

 Grace (GW) & Co Ltd v General Steam Navigation Co Ltd (The Sussex Oak) (1949) 83 Lloyd’s Rep. 
297 p. 304 
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was such as to frustrate the commercial object of the charter, but not otherwise.
38

 In 

that case the charterers nominated the port of Destrehan which was on the Mississippi 

River, about 140 miles from the open sea. Leaving Destrehan, after having suffered 

absolutely no damage, Hermine had to go down river and pass through the Southwest 

Pass, where she was delayed due to silting about 115 miles downriver from 

Destrehan. The time usually required for a vessel to proceed from Destrehan to the 

open sea was 10 to 12 hours, but Hermine was delayed for approximately 30 days. 

The Court of Appeal, supposing that a port could be rendered unsafe on account of an 

obstruction taking place more than 100 miles away from it
39

, decided that a delay 

caused by such an obstruction would be sufficient to brake the safe port undertaking if 

it was so long as to frustrate the adventure, which in this particular case, was not.  

The Hermine is distinguishable from another case concerning the issue of delay, 

The Count.
40

 In that case, by a voyage charterparty on an Asbatankvoy 1997 form, 

the Count was chartered to the charterers for the carriage of a cargo of petroleum 

products from Sitra to “1, 2 or 3 safe ports East Africa Mombasa/Beira range”. The 

charterers nominated Beira. The Count arrived at Beira and tendered her notice of 

readiness. The same day another vessel, British Enterprise, grounded in the approach 

channel. Shortly after being refloated, the British Enterprise went aground again in 

the channel. The Count proceeded to the discharge berth after the British 

Enterprise had completed discharge operations and completed the discharge of her 

cargo, but she was unable to put to sea because another vessel, the Pongola had 

grounded in the channel at almost the same spot as the British Enterprise. As 

the Pongola was blocking the channel, the authorities closed it, and the Count was 

able to leave the port after 4 days. The owners claimed the cost of the delay caused by 

the blockage of the channel by the Pongola arguing that this was a result of the breach 

of the safe port undertaking on behalf of the charterers.  

The difference between the two cases, was as the Court of Appeal held, that in The 

Count, the port was unsafe not because of merely a temporary hazard, but because of 

a characteristic of the port, i.e. the inadequacy of a system for monitoring the position 

                                                           
38

 Unitramp v Garnac Grain Co Inc. (The Hermine) [1979] 1 Lloyd’s Rep. 212 (rejecting an argument 
that a “commercially unreasonable” delay would suffice) as clarified in The Evia (No 2). 
39

 See infra p. 17 where the issue of how far the requirement of safety extends is analysed. 
40

 Independent Petroleum Group Ltd v Seacarriers Count Pte  Ltd (The Count) [2006] EWHC 3222 
(Comm) 
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of buoys in the channel, which caused a continuing risk of danger to vessels, 

including The Count. Although the delay was not such as to frustrate the charterparty, 

as supported in The Hermine, the deficiencies of the approach channel made the port 

of Beira unsafe. The Count clarified that when the only risk occasioned is delay there 

will not normally be a breach of the safe port warranty. But, if the safe port provision 

is broken in other respects, as in the present case, the charterers will be liable even 

where the only loss that occurred is delay, subject to the normal limitations on 

damage for breach of contract.
41

 

In considering this case, Alex McIntosh in his article “Is it safe?” focused on the 

difficulty of gathering the necessary evidence in order to establish the unsafety and 

expressed his hesitations that this decision could constitute a basis for future similar 

cases. As he argued: “Although the outcome is undoubtedly beneficial, from a 

shipowner’s perspective, in practice unsafe port claims remain notoriously difficult to 

pursue given the wealth of evidence that is generally necessary in order to establish 

unsafety. The hurdle becomes even more difficult to clear in cases as The Count 

where the allegation of unsafety is based upon incidents involving other vessels, given 

the warranty of safety is peculiar to the particular characteristics of the subject 

vessel. The owners of The Count can perhaps consider themselves fortunate 

evidentially that there were two separate grounding incidents at almost exactly the 

same spot in the channel approaching Beira. Therefore, the decision interesting as it 

is, is unlikely to open the floodgates for similar cases.”
42

  

Finally, non-compliance of the nominated port with the ISPS Code could result in 

various trading problems, including delay due to inspections or even denial of 

entrance into port.
43

 Such trading problems would constitute unsafety only in the case 

that they were able to frustrate the commercial object of the charter. Applying the 

                                                           
41

 See also Emeraldian Ltd Partnership v Wellmix Shipping Ltd (The Vine) [2011] 1 Lloyd’s Rep. 301 
where the berth was also unsafe at the time of the nomination and the ultimate loss was delay, which 
occurred though after the NOR had been tendered. Teare J., held that the laytime and demurrage 
provisions would not operate since the charterers were in breach of the independent safe berth 
warranty. As Robert Gay commented with reference to The Vine and The Count, both these decisions 
reflect “the logical working-out of the idea that a charterer is responsible for every sort of 
consequence of his breach of an unsafe port/berth obligation.” Gay, R., “Unsafe berth obligations, 
repairs to a berth and expectations to laytime” [2011] L.M.CL.Q. 23. In any case, both The Count and 
The Vine mirror the significance of a safe port/berth warranty in apportionment of the delay. Op. cit., 
Todd, P., fn 30, p. 678 
42

 McIntosh, A., “Is it safe?”, M.R.I. 2007, (Apr) 
43

 Op. cit., Thomas, R, fn 8, p. 55 
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ruling of The Count, in the case that the non-compliance with the ISPS Code 

established of itself a breach of the safe port provision, the charterer will be liable in 

damages for the loss caused by the breach, including delay, subject to the normal 

limitations on damages for the breach of contract. 

 

e) Safety of approach 
For the port to be rendered safe, the vessel must be able to reach it in safety. This 

issue was the subject matter in The Sussex Oak
44

, where the vessel was ordered to 

proceed to Hamburg, but on the passage up to Elbe ice was encountered. Following 

the pilot’s instructions the vessel reached a point that could neither go back or astern 

nor anchor in safety. Under the pilot’s instructions she forced her way through the ice 

and sustained damage. The master’s decision to proceed without ice-breaker 

assistance was found reasonable since at the point the ice was encountered he had no 

opportunity to exercise his discretion. Delvin, J., argued
45

: “There is a breach of 

Clause 2 if the vessel is employed upon a voyage to a port which she cannot safely 

reach. It is immaterial in point of law where the danger is located, though it is 

obvious in point of fact that the more remote it is from the port the less likely it is to 

interfere with the safety of the voyage. The charterer does not guarantee that the most 

direct route or any particular route to the port is safe, but the voyage he orders must 

be one which an ordinarily prudent and skillful master can find a way of making in 

safety.”   

It is also admitted, that the lack of draft can render a port unsafe. If the vessel has 

to lighten some of her cargo in order to enter the port, it will be unsafe, since the port 

has to be safe for the particular ship laden as she is at the relevant time.
46

 In The 

Alhambra
47

 the vessel was ordered to Lowestoft but she was unable to lie afloat, as 

the charter provided, without discharging part of her cargo. Despite the fact that the 

consignee offered to discharge the cargo with reasonable safety and dispatch in the 

Lowestoft Roads, the master discharged the cargo at Harwich, being the nearest safe 

                                                           
44

 The Sussex Oak (1949) 83 Lloyd’s Rep. 297 
45

 Ibid, p. 304 
46

 See also Crisp v United States & Australasia S.S. Co., 124 F. 748 (S.D.N.Y. 1903) p. 750: “A covenant 
for a safe loading or discharging place implies that a port to be named by the charterer shall be one 
where the vessel can safely get with her whole cargo and can discharge her whole cargo without 
touching the ground…” 
47

 (1881) L.R. 6 P.D. 68 
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port. The Court in finding the charterers liable, reasoned as follows: “The parties 

never entered into a contract to go somewhere not a safe port, to go to a port which 

would be safe if they stopped at some other place near it and with a little 

manipulation of the cargo made the ship fit to go into that port. That was not the 

bargain. The bargain was that she should go to a port, which in itself and by itself 

was a port safe for a ship of such a burden, and complied generally with the other 

requisites mentioned in the charterparty.”  

In recent years the above rule is reflected in The Archimidis
48

, where Sir Anthony 

Clarke MR approved the arbitration award according to which: “… while in the 

present case there was no question of unsafety in the ordinary usage of that word, 

there is authority for the view that a port can be unsafe because of a need for 

lightering to get into or out of it.” And concluded that “… ‘safely’ means ‘safely’ as a 

laden ship.” 

 It should be mentioned though, that as far as ports subject to regular changes of 

the draft are concerned, port authorities will usually check the draft and advise 

accordingly both charterers and owners, who in turn will determine the amount of 

cargo loaded and whether or not the vessel will be able to proceed to certain ports.
49

  

A port will be rendered unsafe not only by underwater obstruction forcing the 

vessel to lighten part of her cargo, but also in the case where she cannot reach the port 

without dismantling part of her cargo in order to sail under bridges or other 

obstructions such as power lines.
50

 Such issues concerning the air draft of the vessel 

are more likely to occur during the return voyage where the vessel after having 

discharged her cargo is lighter. That was the case in Limerick Steamship Co Ltd v WH 

Stott & Co Ltd
51

, where the MV Innisboffin, after discharging the cargo at Manchester, 

she was not able to pass down the canal from Manchester without cutting her masts. 

The charterers were liable for nominating an unsafe port and had to pay for the costs 

regarding the cutting of the masts. Finally, it should be mentioned that in the case of 

an incorrect description of a vessel resulting in her impossibility to proceed to the 
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nominated port due to air draft restrictions, the owners will be the ones to bear the 

loss, not the charterers.
52

 

A port may be rendered unsafe due to lack of the proper system in place to observe 

and check the safety of the channels that lead to the port and consequently to warn the 

masters of the visiting vessels of any possible dangers. Once again the consequences 

of the inadequacy or lack of the system for protecting the vessels from possible 

dangers rather than that of the dangers themselves is highlighted.
53

 This was the issue 

in The Marinicki
54

 in which the vessel suffered damage due to an obstruction in the 

approach channel. Although the owners did not succeed in proving that the danger 

existed by the time the order was given, their claim succeeded due to the lack of a 

proper system to monitor the safety of the channel and warn the vessels of the 

underwater dangers. 

The danger of a possible attack or seizure of the vessel while proceeding to the port 

could also render the port unsafe.  In Palace Shipping Co Ltd v Gans Steamship 

Line
55

 the Frankby was ordered to Newcastle. A declaration by the German 

Government to sink hostile merchant ships that would be detected in waters around 

Great Britain was taken into consideration by Sankey, J., in deciding whether the port 

was safe or not. But in any case, the risk of attack must be a feature of the nominated 

port.  That was decided in The Saga Cob
56

, where risk of attack en route from Assab 

to Massawa where the Saga Cob was ordered, was a foreseeable possibility but that 

did not necessarily mean that it was a characteristic of the port. Parker, L.J., held that 

the port was safe since the attack was an unexpected and abnormal event. 

Finally, it is apparent that under the English Law, rivers and canals leading from 

open seas to the port and the opposite are included in the scope of ‘approach’. It 

should be mentioned that American courts, adopt a more limited version, according to 

which approach extends between the dock and upriver channel
57

 or refers to the area 
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that the vessel uses to proceed from the main channel of the river to the berth.
58

 That 

view was reconsidered in The Athos I
59

 where ‘approach’ was interpreted as “areas 

immediately adjacent” or within ‘immediate access” to the berth. That decision 

created a dangerous gap in the case of inland ports from the moment the vessel leaves 

open seas until she arrives through the river/canal at the actual doorstep of the berth, 

resulting in the transfer of risks from the charterers to the owners.
60

 

 

f) Safety in use 
The fact alone that the vessel has entered in the nominated port does not suffice to 

render it safe. It must also be safe for the ship to remain in it and use it for the 

loading/discharging operations. 
61

 The size, location, layout and its set-up in general 

will be determinative factors in deciding whether it is safe.
62

 Uninterrupted use of the 

port is not required for it to be rendered safe, as long as the vessel is able to depart 

from it safely in the case of a danger.
63

 Under any circumstances, the necessity to 

leave the port must be foreseeable so as the ship is warned in advance and can take 

the appropriate actions in time. As Pearson, J., stated in The Eastern City
64

: “Be it 

supposed that a port can be safe for a ship even though the ship may have to leave it 

when certain weather conditions are imminent, nevertheless such a port is not safe for 

the ship unless there is a reasonable assurance that the imminence of such weather 

conditions will be recognized in time and the ship will be able to leave the port 

safely.”  

Safety in the use of the port is inextricably connected with the provision of the 

required navigational aid.
65

 Tugs and pilots must be at the disposal of the vessel 

during day and night. In The Nautilus
66

 the tribunal ruled that it was “inexcusable for 

the port to operate without a full complement of pilots on duty” and the Master’s 
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decision not to sail away under the existing circumstances of unavailability of tugs 

and pilot assistance was found to be reasonable. The existence of a monitoring 

system, as analysed above, will be crucial for the safety of the port not only for 

monitoring accidents close to the port and to its approaches but also within the port 

guarantying its safety during cargo operations.   

Adequate weather forecasts must be at the disposal of the master as well, and the 

organization of the port must be such as to provide the master with adequate warning, 

in the case the vessel has to depart due to adverse weather conditions. That issue was 

decided in The Dagmar,
67

 in which case there were no means of communicating 

adverse weather forecasts to the vessel and Mocatta, J., held that the nominated port, 

without access to the forecast service was unsafe.
68

 Nevertheless, the provision of 

local warnings will be of no particular use if the vessel is obstructed from leaving due 

to insufficient room to maneuver. Natural features of the port such as its size can be 

one reason,
69

 but the movement of the vessel can be obstructed by artificial factors as 

well, such as the presence of other vessels. That issue was considered in The Khian 

Sea
70

 where it was decided that the lack of a system to ensure that the visiting vessels 

would be provided with sufficient sea room when under adverse weather conditions 

were forced to leave the berth, would render the berth unsafe. As Lord Denning, 

M.R., commented
71

: “… the following requirements must be satisfied when a vessel 

has to leave its berth. First, there must be an adequate weather forecasting system. 

Secondly, there must be adequate availability of pilots and tugs. Thirdly, there must 

be adequate sea room to maneuver. And, fourthly, there must be an adequate system 

for ensuring that the sea room and room for maneuver is always available.”  

Finally, apart from the factors already mentioned, a port could be unsafe simply 

because of the inadequacy in berthing and mooring facilities, or by reason of some 

current deficiency.
72
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g) Safety in departure 
For the port to be rendered safe, the vessel must also be able to leave in its 

prospective condition, i.e. loaded or lightened. In Limerick v Stott
73

 the Innisboffin, 

after completing discharging operation, was not able to clear the canal bridges on her 

outward passage on account of her decreased draught. On this ground, Manchester the 

nominated port, was rendered unsafe. In The Sussex Oak
74

 the vessel apart from the 

damage encountered on the passage up the Elbe to Hamburg, sustained damage due to 

ice on her outward passage, for which the charterers were also found liable.  

The question that inevitably arises, especially in situations as the above mentioned 

concerning ports that are situated up-river, is how far the requirement of safety 

extends, after the ship has departed. This rather controversial issue was considered in 

The Hermine
75

 where the judges expressed their doubts whether an obstacle about 100 

miles down the river could render an up-river port unsafe, bearing in mind that the 

vessel had reached and departed from the port without confronting any risk. Unable to 

conclude on this issue, it remained vague. The issue was finally clarified in The Mary 

Lou
76

 in which the charterers ordered the vessel to the New Orleans area from which 

the only route she could follow was the Mississippi and the Southwest Pass of that 

river, about 100 miles from New Orleans. This area was subject to silting which could 

not be accurately forecast. Even though the draught of the vessel was less than the 

maximum that the pilots had recommended, she suffered damages while at the Pass. 

The Court found in favor of the owners and concluded that when under circumstances 

as in the present case, no alternative route is available to the vessel, (although the 

further away the obstacle the less likely it will be that there is no alternative route), 

the distance between the obstruction and the port should be irrelevant.  

 

h) Unsafety due to political situation and other non-marine risks 
Despite the fact that a port may be safe as far as its set-up is concerned, it may be 

rendered unsafe due to a political situation or an existing state of war and possibly 
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also piracy.
77

 Even in the case where no express obligation as to safety is included in 

the charter, such a term may be implied.
78

 In practice, the parties usually include war 

risk clauses in the charter according to which, unless the owner has expressly agreed, 

the vessel should not be ordered to an area where, in the reasonable judgement of the 

master or owner, it may be exposed to, inter alia, piracy.
79

 For the application of the 

clauses, masters and owners are expected to exercise their discretion reasonably, 

especially in the case of piracy, where the risk of exposure has to be a real prospective 

one, based on objective consideration.
80

  

It is admitted that the cases considering the issue of political safety of a port are not 

that common compared to the variety of cases considering other aspects of the safe 

port issue, and the explanation is probably quite simple. If political unsafety exists by 

the time of nomination of a port, such nomination will be regarded as a nugatory one, 

whereas if it appears after the nomination, it will be an ‘abnormal occurrence’.
81

  In 

this sense, reliance on war risk clauses, makes commercial sense in situations where 

the owner at the time of the fixture had no way of knowing how the situation would 

develop in a specific area.
82

 Consequently, mere exclusion of an area from the 

vessel’s trading limits does not automatically mean that the owner has accepted that 

area as risk free.
83

 Usually therefore significant increase of the risks, in nature and 

extent, from the time of entering into the contract has to be proved by the owners
84

.  

A classic example of war activity rendering a port unsafe is The Teutonia
85

 where 

the master after being informed that war was declared between France and Prussia, he 

deviated and instead of the nominated port of Dunkirk, France, he discharged the 

cargo at Dover. The Court held that the information given by the French pilot and the 

general rumor of war were sufficient to justify the vessel sailing to Dover. In The 
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Saga Cob
86

 the issue under consideration was the effect of risk of hostile seizure and 

attack. It was held that the risk of attack from Assab to Massawa was a foreseeable 

possibility but Parker, L.J., held that the port was safe since the attack was an 

unexpected and abnormal event, and did not constitute a characteristic of the port. 

 Apart from the danger of physical harm to the vessel, political unsafety can 

equally threat the proprietary rights of the owner in the vessel (even though the vessel 

herself may sustain no physical damage), in the form of confiscation. That was 

illustrated in Ogden v Graham
87

 where the vessel was ordered to Carrisal Bago, 

which had been declared closed by the Chilean Government due to a rebellion. The 

port was safe as far as its marine characteristics were concerned, but as Blackburn 

held, in proceeding to it the vessel would have been subject to confiscation, “and that 

is not a safe port within the meaning of the charterparty”.
88

 In The Greek Fighter
89

 

Colman, J., held obiter that a port could be rendered unsafe in the case where the 

vessel was unlawfully detained and the judicial system could not provide effective 

relief.  

The issues considered above, together with potential problems of cancellation and 

increased war risk insurance premiums rise inevitably in periods of political 

unsafety.
90

 The first step, as in any case of contractual issue, is to consider the 

relevant charterparty clauses, since under such circumstances the issues affect the 

parties usually without any fault on either side.
91

  In such situations, even if the 

nominated port does not fall outside the express trading limits of the charter, the 

master can refuse to proceed there. It is crucial to consider whether a significant 

increase in the risk has occurred since the charter was concluded, or whether the risk 

falls within those which the parties agreed to undertake by the time of the fixture. 

92
The right to deviate, expressly stated in the charter can prove extremely useful, if 

properly exercised, i.e. in good faith and not unreasonably. An implied right to 

‘reasonable deviation’ under the Hague Rules is an option in cases where no express 

warranty is included in the charter. Even in the case that the owners are provided with 
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an explicit right to deviate, they must ensure they are entitled to do so equally under 

the bill of lading, either by reason of a special provision in the bill, or because the 

charter is incorporated in it.
93

  

An interesting issue that arises in cases of re-routing and also in the event of a 

vessel becoming hijacked is whether the vessel remains on-hire, the burden being on 

charterers to bring themselves within the scope of the off-hire clause. The owners will 

argue that the vessel should remain on-hire, since the delay occurred as a result of the 

charterers’ orders. The charterers on the other hand will argue that the master, in 

exercising good seamanship, should have refused any order which would endanger 

the safety of the vessel or the cargo.
94

 Unjustifiable deviation would always be an 

argument. The addition in the off-hire clause of the words ‘whatsoever’ after ‘or by 

any other cause’ would be in favour of the charterers in claiming off-hire.
95

  

Commenting on the alternatives available to parties in the case of the Libyan 

conflict in 2011 which led to the imposition of sanctions and to major disruption to 

the ports of Tripoli and Benghazi, Martin, D., and Pilkington, S., stated that in such 

cases where an unforeseeable change of circumstances occurs which renders the 

contractual obligation impossible or makes the performance different from the one 

agreed by the time of the fixture, parties can avoid performance on the grounds of 

frustration.
96

 As Christopher Hill commented on the issue of frustration: “The law 

books say deciding what is a frustrating event is a legal matter but deciding how long 

it takes for a contract to become legally frustrated is a matter of fact. For the doctrine 

of frustration to be correctly applied to such a situation there must be no ‘crystal ball’ 

proviso in the contract itself.”
97

 Force majeure is also an option for avoiding 

performance, but in English law it is not a free-standing principle since it depends on 

the contractual clause and therefore the special events amounting to force majeure e.g. 

war, should be carefully specified.
98
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Of crucial importance to the charterer is that the owner has basic war risk 

insurance and that additional war risk insurance will be enforced as a consequence of 

the charterers’ orders, according to which the vessel must proceed to an excluded area 

where hostilities exist or are threatened.
99

 In the question of whether charterers need 

to take out their own insurance, the answer at first glance would be no. But as 

Christopher Hill commented “a charterer may have exposure to direct legal action in 

his capacity as carrier under a bill of lading or what I would call random or 

spasmodic circumstances, for example third-party such as port authorities that are 

concerned with ‘nailing the vessel and anyone with even the slightest connection with 

it, keen to sue everybody in sight on the principle that some mud will stick and even if 

the owner is bankrupt or asset-less, ‘the charter will do’.”
100

 

It is obvious that port security issues including piracy, will be at the center of the 

attention of both owners and charterers. US in the wake of 9/11 inter alia introduced 

Container Security Initiative (CSI), Customs Trade Partnership Against Terrorism (C-

TRAT), 100% scanning, the effect of which is global. Internationally, the 

International Maritime Organisation (IMO) introduced the ISPS Code and World 

Customs Organisation adopted the SAFE Framework of Standards to Secure and 

Facilitate Global Trade (SAFE Framework) in order to restrain international 

terrorism, secure revenue collections and promote trade facilitation worldwide.
101

 

Apart from the obvious advantages that compliance with such measures has offered, 

the effect of some disadvantages is considerable, with delay being the most crucial.
102

 

Periasamy Gunasekaran argued that the ISPS Code, being a guideline, has allowed 

countries to implement it according to their needs, fulfilling bureaucratic rather than 

actual purposes. As he stated: “The lack of a single sovereign power policing the 

whole port and shipping requirements is a major impediment in enforcing an effective 

security system.”
103

 

An issue that has arisen, especially following the Middle East Respiratory 

Syndrome (MERS) in South Korea and the Ebola outbreaks in Western Africa, is 
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whether a port can be rendered unsafe due to diseases outbreaks which can endanger 

the master’s and crew’s health. Taking into consideration that the determination of 

safety is a fact-sensitive matter depending on whether the master and crew would be 

actually in real and high danger despite precautionary measures in place, it would 

be difficult for an owner to rely on a safe port warranty to escape liability.
104

 

Deviation under Clause 16 of the NYPE 46 or clause 22 of the NYPE 93, which grant 

the liberty to deviate for the purpose of saving life and property, could be in owner’s 

favour in cases of medical emergency, i.e. to unload a crew member who has become 

infected. Whether such deviation would amount to an off-hire event is a matter of 

construction of the charter. Unless it can be argued that the port is unsafe, which is 

practically difficult to prove as highlighted above, the owner will not be entitled to 

rely on the standard deviation clause in order to escape liability, due to a disease 

outbreak.
105

 In the absence of a force majeure clause in the NYPE 93 and the Gencon 

94 forms, which could comprise the diseases outbreaks and result in the termination 

of the charterparty
106

, reliance on the common law principle of frustration could be 

also a rather impractical option, due to the very high evidential hurdle that the 

contract is impossible to perform.
107

 In the case of a voyage charterparty, where a 

disease outbreak deteriorates, and consequently acquirement of free pratique is not a 

mere formality, in the absence of “WIFPON” term (whether in free pratique or not), 

the vessel would be unable to tender a Notice of readiness (NOR) for the 

commencement of laytime, and the risk of delay would be upon the owner.  

In the light of the above, it would be wise on behalf of the owners to carefully 

negotiate an express clause in the charterparty to declare the safety or unsafety of 

specific ports where there is a disease outbreak.
108

 Such a clause should also be 

incorporated in the bill(s) of lading, since discharge of the cargo at a port other than 

the one stated in the bill would make the carrier liable for breach under the bill. 
109
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i) Accident free history of the port 
The long accident free history of a port may be in charterers’ favour as a defense 

against the owners’ claims for nominating an unsafe port. The crucial issue in each 

case is firstly whether the port was safe for the particular vessel at a given time. 

Secondly whether the port was safe regarding other vessels.
110

 It is admitted that 

nowadays tracking the good history of a port is not difficult since every call of the 

vessel is documented both by the parties and the authorities.
111

 Therefore in The 

Cepheus
112

, it was held that long accident free record of the port regarding all sizes of 

vessels visiting the port under all weather conditions was determinative for rendering 

the port safe and attributing the damage of the particular vessel to the owner’s 

negligence.
113

 On the other hand, in The Marinicki
114

, it was held that the port was 

unsafe due to a single accident not properly investigated by the port authorities. That 

case, although not commercially oriented, it emphasised that regardless of the long 

and impressive accident free record of the nominated port, charterers are still required 

to ascertain that the port is safe when the visit takes place by the chartered vessel. In 

this way it established an equilibrium between the owners’ and charterers’ contractual 

undertakings. Subsequent events occurring after the casualty should be irrelevant (or 

at least of less importance) for the factual evaluation of the safety, bearing in mind 

that the issue in each case is the safety of the nominated port at the time of the visit by 

the chartered vessel.
115
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j) ‘Always lie safely afloat’ 
Despite the fact that this clause is typically found in tanker voyage 

charterparties,
116

 brief reference should be made to the legal significance of this 

phrase, which was considered in The Evaggelos Th.
117

 As Donaldson J commented 

the phrase was : “concerned exclusively with the marine characteristics of the 

discharging place, and requires that the vessel shall at all times be water-borne and 

shall be able to remain there without risk of loss or damage from wind, weather or 

other craft which are being properly navigated. Thus a place which dries out or one 

in which the vessel can only lie to an anchor in fair weather or one in which the vessel 

might in certain winds or tides lie across the fairway would not be within the 

requirement of the clause.”
118

 On the facts of that case, and since exposure to war 

risks was not within the scope of the clause, the court found in favour of the 

charterers. 

 As far as time charters are concerned, this clause, combined with other clauses of 

the charter, could imply that the port was safe at the time of the nomination and could 

be expected to remain so at the time when the visit takes place until the departure of 

the vessel,
119

 as long as the word “safe” or “safely” is not removed from the 

charter.
120

 In any case, the contract has to be construed as a whole bearing in mind its 

business purpose and commercial setting.
121

 

 

k) Abnormal Events 
Abnormal events according to Seller LJ’s definition in The Eastern City, are not 

within the scope of the safe port undertaking and consequently the charterer will not 

be in breach for loss or damage caused by such an event.
122

 In an attempt to clarify the 

scope of this rather vague restriction, Mustill J in The Mary Lou
123

, argued that an 

event is abnormal if it is not related to the characteristics of the particular port. If that 

suggestion is true, the concept of abnormal events would be deprived of any 
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significance. As Professor Howard Bennet supported: “Since the charterers’ promise 

of safety is confined to the characteristics of the nominated port, events that are not so 

characteristic are ex hypothesis outwith its scope. There is no need to say that a 

promise excludes that which by definition it does not include.”
124

 Since an abnormal 

risk must be subsequent to the nomination, if charterers are liable for the features of 

the nominated port, the safe port warranty would be an absolute (since it refers to all 

characteristics of the port) and continuing (since it is not confined to the 

characteristics prevailing by the time of nomination) undertaking.  

This view was challenged in The Evia (No 2).
125

 In this case, the vessel was 

chartered on the Baltime form, and was ordered to the Iraqi port of Basra, which was 

safe at the time of nomination, and at the time the vessel arrived and entered the port. 

However, at the date on which discharge of the cargo was completed, the navigation 

in the port ceased on account of the outbreak of war between Iran and Iraq, resulting 

in the vessel being trapped for so long as to frustrate the charter. The owners argued 

that charterers were in breach of the safe port undertaking and were not entitled to 

claim frustration. The arbitrator rejected the shipowners’ argument that the safe port 

contractual undertaking required the port to be safe both at the time of nomination and 

during the time the vessel was at the port in favour of a more commercially oriented 

“warranty, limited to the port being safe at the time of nomination and to an 

expectation that it will remain so during the vessel’s stay there.”
126

   

This view was rejected by Robert Goff J at first instance who argued that “the 

natural and ordinary meaning of this express term was that the nominated port should 

be safe for the vessel throughout the period of the vessel's contractual service 

there.”
127

 In rejecting the charterers’ argument that the outbreak of the war was an 

abnormal occurrence, Robert Goff J stated that if the port is unsafe and at the same 

time the relevant characteristics of the port cause the damage or delay which has 

occurred, “the charterers will be responsible, even if the circumstances which 

rendered the port unsafe were out of the ordinary. In such a case, the exclusion of 

"abnormal" events is used, perhaps not altogether happily, to exclude the effect of 
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events which cannot be said to characterize the port as unsafe.”
128

 Robert Goff J’s 

reasoning reminds us of the view expressed by Mustill J in The Mary Lou.  

In rejecting the first instance reasoning as “heresy”
129

, the essence and effect of the 

abnormal events was finally clarified in the House of Lords’ decision, where Lord 

Roskill explained that the scope of the (primary) safe port undertaking does not 

include subsequent unexpected and abnormal events: “But if those characteristics are 

such as to make that port or place prospectively safe in this way, I cannot think that if, 

in spite of them, some unexpected and abnormal event thereafter suddenly occurs 

which creates conditions of unsafety, where conditions of safety had previously 

existed and as a result the ship is delayed, damaged or destroyed, that contractual 

promise extends to making the charterer liable for any resulting loss or damage, 

physical or financial. So to hold would make the charterer the insurer of such 

unexpected and abnormal risks which in my view should properly fall upon the ship’s 

insurers…”
130

 As Mustill LJ argued in The Mary Lou, in considering whether a port is 

safe and consequently whether to accept charterers’ orders, the owner should assume 

normality, i.e. proper performance by those in charge for the operation of an adequate 

safety system, and exclude danger caused by abnormal occurrence. Subsequent 

increase of a risk being present at the time of nomination, should not amount to an 

abnormal event.
131

  

The difficulty in the determining what an abnormal occurrence is, was illustrated in 

The Ocean Victory.
132

 At first instance, Teare, J., held the port unsafe since neither the 

long waves nor the high winds were considered to be abnormal occurrences. The 

Court of Appeal reversed that decision and concluded that the crucial issue was not to 

consider the long waves and the high winds in isolation but to consider “the unitary 

question whether the simultaneous coincidence of the two critical features was an 

abnormal occurrence.”
133

  This combination could not be regarded as an attribute of 

the port. In particular, Longmore, J., argued that mere foreseeability of a rare event in 
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the history of the nominated port would not be enough to render it an attribute of the 

port.
134

 In such cases, the reality of the particular situation in the context of all 

evidence would have to be taken into consideration.
135

  

 

l) Good navigation and seamanship 
Risks which can be avoided by good navigation and seamanship will not render a 

port unsafe.
136

 
137

 In other words, negligence on behalf of the master in proceeding or 

leaving a port/berth will not render it unsafe.
138

 In the case though that more than 

ordinary skills are required to avoid the danger, the port will not be safe. In The 

Polyglory
139

, a tanker was ordered to Port-La-Nouvelle. While taking on ballast, the 

master and the compulsory pilot decided that the vessel should leave immediately as 

the wind was increasing. While leaving and because the vessel was still light the 

starboard anchor dragged, damaging the underwater pipe line. The owners claimed for 

damages brought against them by the owners of the pipe line and sought to recover 

from the charterers on the ground that the port was unsafe. Parker LJ upheld the 

arbitrator’s award that the port was unsafe, since more than ordinary skill was 

required to avoid the dangers encountered. The pilot’s negligence did not break the 

chain of causation, despite the fact that it was the immediate cause chronologically.
140

 

At this point, as Mustill, J., argued in The Mary Lou a third possibility should be 

taken into consideration, namely that the casualty could be caused by simple bad luck. 

“… care and safety are not necessarily the opposite sides of the same coin.”
141

  

Finally, as it was illustrated in The Carnival,
142

 in the case that negligent 

navigation is the immediate cause of the loss/damage, charterers will not avoid 

liability if the port/berth is also independently unsafe.  
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III. Charterer’s obligation 
 

a) Primary obligation  
As analysed above, prior to the decision in The Evia (No. 2), there was a lot of 

controversy about the exact content of the charterers’ contractual undertaking, and 

more specifically whether the port had to be safe at the time of the nomination and/or 

at the time of its use by the chartered vessel. In The Mary Lou, Mustill, J., introduced 

the concept of “… a single continuous obligation to direct the vessel only to a port 

which is safe, such direction comprising not only the original order, but the keeping 

of the order in force while the vessel is on passage to, and actually using the port.”
143

 

In this sense, the charterers would be liable for loss/damage caused by unsafety which 

was unforeseeable by the time of the nomination. Donaldson, J., in The Hermine
144

 

had suggested that: “The point of the warranty is that it speaks from the date of 

nomination, but it speaks about the anticipated state of the port when the vessel 

arrives.”   

The issue was finally clarified in The Evia (No 2). Lord Roskill stated that this 

primary contractual obligation arises at the time of making the nomination, and it is 

that particular time that is crucial for determining the charterers’ compliance with the 

obligation. The obligation however, does not relate to the condition of the port at the 

time of the nomination, but at the “prospective safety” of the port, i.e. the safety as at 

the time in the future the vessel is expected to enter, stay at and leave the port.
145

 

Consequently, there will be no breach of the primary obligation in the case of existing 

unsafety at the time of the nomination, which however will have been cured before 

the vessel arrives at the nominated port.
146

 Otherwise, there would be no option of 

nominating, for instance, an icebound (at the time of the order) port that would be ice 

free by the time the ship arrives.
147

 Equally, this primary obligation will not be broken 

in the case the port is safe at the time of the nomination, but an unexpected and 

abnormal event subsequently generates a state of unsafety.
148
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In other words The Evia (No. 2) rejected the previous view according to which the 

charterers’ contractual obligation is a continuous guarantee
149

 and by establishing the 

commercially oriented principle of prospective safety, reached an equilibrium 

between the competing interests of the charterer, (who is relieved from the hurdle of a 

continuous obligation and thus can organize his business more effectively) and the 

shipowner (who also feels relieved in the thought that the safety of his vessel and 

crew is not disregarded but remains the main pursuit of the parties). 

 

b) Secondary obligation 
The scope of the charterer’s primary obligation regarding the safety of the 

nominated port, does not include subsequent unsafety caused by an abnormal 

occurrence. In the case though that unsafety can be avoided through fresh instructions 

(either because the ship is still en route to the port or has reached the port but there is 

still sufficient time to leave the port before the vessel is affected), the charterers come 

under a secondary, or residual obligation to issue fresh orders to another port which is 

at that time prospectively safe, or if already in the port, to depart from it 

immediately.
150

 Whether the charterers fulfill their secondary obligation or not, it is 

admitted that the owners under the new prevailing circumstances of supervening 

unsafety, are free to disobey the former order, unless some term of the charterparty 

suggests agreement to the contrary.
151

 In The Evia (No 2), no secondary obligation 

arose, since the supervening unsafety, namely the outbreak of the war, was so swift 

that there was no sufficient time to issue fresh instructions and allow the charted 

vessel to leave the port and avoid unsafety.
152
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The secondary obligation depends on the knowledge on behalf of the charterers of 

the fact that the nominated port has become prospectively unsafe and consequently of 

the need to issue fresh instructions.
153

 Besides, as Lord Roskill stated in The Evia (No. 

2), regarding the secondary obligation, a safe port clause: “should be construed as 

requiring the time charter to do all that he can effectively do to protect the ship from 

the new danger.”
154

 Logically, how can a charterer act “effectively”, if he is unaware 

of the actual danger? In the light of the foregoing, the cause of the unsafety is not 

included in the scope of the strict liability approach of the primary safe port 

obligation. As Professor Howard Bennett accurately commented: “It would seem 

unnecessarily circuitous to exclude certain events from one strict liability obligation 

only then to attach to some of those same events a further strict liability.”
155

  

The decision of The Evia (No. 2), clarified the scope of the secondary obligation, 

as far as time charterparties are concerned. The position under voyage charterparties 

is admitted to be different, mainly because the voyage charterers are not in continuous 

and complete control of the employment of the chartered vessel. Thus, the stipulation 

of the precise loading or discharging port in the voyage charter, indicates the consent 

of the shipowner regarding the safety of the nominated port for the particular vessel 

and his assumption of any risk of unsafety, subject merely to frustration.
156

 That is not 

the case though where there is no such stipulation, but the election is to be made from 

a range of named or unspecified ports.
157

 In that case an implication on behalf of the 

charterer regarding the safety of the port is imposed. Moreover, the nomination in the 

voyage charter is irrevocable.
158

 Bearing in mind that in voyage charters a safe port 

undertaking may be assumed by the charterer, it would be prudent to re-consider the 

irrevocability of a nomination.
159
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IV. The nature of the obligation 
The time charterer’s primary obligation is absolute and introduces strict liability. In 

the case the port is found to be unsafe for the particular vessel, the charterer will be 

liable in damages for loss/damage caused by the unsafety, subject only to abnormal 

events. Exercise of reasonable care in defining whether the port is safe or not, will not 

help the charterer escape liability, since the issue in question is whether the nominated 

port is prospectively safe, and not in the case it is found to be unsafe, whether the 

charterers have been careless. This principle was applied in The Terneuzen
160

 where 

charterers’ liability arose regardless of the fact that they were ignorant of the unsafety. 

In The Evia (No. 2) it was also clarified that the vessel must be ordered to a port 

which “is” safe and not to a port which the charterers have no reason to believe is 

prospectively unsafe.
161

 But the concept of prospective safety should not be 

misunderstood. It is used solely to deal with the temporal dislocation between the 

time of performance of the charterer’s safe port undertaking and the time to which the 

undertaking refers to.
162

 The charterers’ undertaking should not be equated with 

reasonable foresight of the safety of the port by the time the vessel will make use of it. 

The charterer undertakes actual safety, not a reasonably anticipated one
163

.  

Although the majority of charterparties include an absolute safe port clause 

imposing a strict liability obligation on charterers, some charterparties modify the 

context of the charterer’s contractual obligation by express terms like a due diligence 

clause.
164

 This clause still accepts the same concept of safety as a typical safe port 

promise, but reduces the charterer’s obligation from a strict liability duty to one of 

due diligence.
165

 In such cases liability will arise only if charterers have failed to 
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exercise reasonable care to establish that the port (or berth) is prospectively safe, and 

consequently are negligent in nominating it.
166

 Due diligence clauses provide 

charterers with sufficient defense in cases where they neither are aware of nor should 

be aware of the circumstances causative of the prospective unsafety. In The Saga 

Cob
167

, where the port turned out to be politically unsafe, it was decided obiter that 

charterers should not be liable under the due diligence clause, if they have made 

diligent enquires in deciding that the degree of risk did not constitute unsafety. It was 

held that events subsequent to the casualty were relevant with respect to the 

prospective safety of the port at the time of nomination and to the question of 

charterers’ negligence when making that nomination.
168

  

Negligence is about whether it is reasonable commercially (for the shipowner) to 

run a risk. Logically the higher the risk, the more unreasonable it would be to assume 

it. So long as, and to the extent that supervening circumstances are indicative or more 

accurately probative of the gravity of the risk, they are inextricably connected to the 

issue of reasonableness.
169

 Due diligence in making the nomination must be exercised 

also by the charterers’ delegates, including delegation to independent contractors, for 

example to a port authority
170

 or a refinery.
171

 

As far as the nature of safe port clauses is concerned, American Law, compared to 

English Law is not uniform. Decisions following the Second Circuit standpoint, adopt 

a strict liability approach in interpreting the charterers’ liability when making the 

nomination of the port.
172

The strict liability approach was followed in Venore 
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Transportation Co. v Oswego Shipping Corp.
173

, where the Court explained that: 

“Charterers had an express obligation to provide a completely safe berth, an 

obligation which was non-delegable.”  

On the other hand, the Fifth Circuit adopted the due diligence standard in 

interpreting safe port clauses, according to which the owner has to establish that the 

nominated port/berth is unsafe. Thereafter the charterer has to prove that despite the 

fact that the port/berth was unsafe, due diligence had been exercised in nominating 

it.
174

 The due diligence approach was established in Orduna S.A. v Zen-Noh Grain 

Corp.
175

, where in the light of the public policy, the Court held that: “… no legitimate 

legal or social policy is furthered by making the charterer warrant the safety of the 

berth it selects. Such a warranty could discourage the master on the scene from using 

his best judgment in determining the safety of the berth. Moreover, avoiding strict 

liability does not increase risks because the safe berth clause itself gives the master 

the freedom not to take his vessel into an unsafe port. In conclusion, we hold that a 

charterparty’s safe berth clause does not make a charterer the warrantor of the safety 

of a berth. Instead the safe berth clause imposes upon the charterer a duty of due 

diligence to select a safe berth.” 
176

  

It could be said that the due diligence approach is fair enough, since on the one 

hand charterers, without being completely relieved from liability, examine the 

prevailing circumstances of the port in order to ascertain that the port is safe, and on 

the other hand owners are free to make diligent enquires to the charterers about the 

particular port. Besides, due diligence approach is by analogy supported by the Hague 

and Hague-Visby Rules.
177
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The decision which attracted a lot of attention as it re-considered the nature of the 

charterers’ obligation is The Athos I
178

 of the Third Circuit Court of the United States. 

This decision following The Orduna established the due diligence approach in 

determining charterers’ safe port undertaking, which is “consistent with their purpose 

of giving a charterer and the master the option not to proceed to a port they deem 

unsafe.”
179

 In this way it reached an equilibrium among the risks undertaken by both 

owners and charterers, since charterers are required to exercise due diligence in 

nominating the port/berth whereas owners are not excused from the obligation to 

navigate the ship in safety. 

 

V. Is safety an express or an implied term? 
Commonly, standard forms of time charterparties include safe port clauses.

180
 But 

there are also charterparties which do not contain an express safe port undertaking. In 

such cases the issue arises whether the safety of the nominated port should be implied. 

As it was stated in the introduction, the doctrine of safe ports, is a logical corollary to 

the charterers unrestrained right to order the vessel to any potential port/berth, thus 

setting the limits to this liberty. Following this approach, and subject to any inherent 

inconsistency with other terms of the charterparty on its true interpretation, it is 

admitted that in most cases a safe port promise will be implied. That conclusion stems 

from the logical assumption that the need to imply a safe port undertaking depends on 

the liberty that the charterer enjoys, namely the greater the liberty, the stronger the 

need.  

In the case where the port is named and specified in the charterparty, the 

implication of a safe port undertaking will be excluded. It is admitted that the 

shipowner by agreeing to a charter which contains a stipulation of a specific port has 

assumed the risk of unsafety. That principle was established by Dixon, C.J., in The 

Houston City
181

 where he stated that: “When the charterer is prepared at the time of 

taking the charter to specify the place where the cargo will be available or the place 

at which he desires it delivered, the shipowner must take the responsibility of 
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ascertaining whether he can safely berth his ship there or will take the risk of doing 

so. If he agrees upon the place, then subject to excepted perils, his liability to have his 

ship there is definite.” If such a port turns out to be unsafe, at the time of the 

nomination or subsequently, the owner will still be obliged to perform the contract or 

in the opposite case pay damages for breach of contract, subject only to the doctrine 

of frustration.
182

  

A very interesting issue that has arisen, is whether a port specifically named in a 

charter should be the subject of a safe port undertaking, express or implied. Two cases 

The Livanita
183

 and The Archimidis
184

 deal with the situation where named ports are 

stipulated in charterparties, which also contain an express safe port undertaking. A 

third case, The Reborn,
185

 is concerned with the situation where a named port is 

stipulated in the charter without an express safe port warranty.  

In The Archimidis, the vessel was ordered to load at ‘one safe port Ventspils’ and 

discharge at ‘one or two safe ports UK Continent Bordeax/Hamburg range. The vessel 

could not load the full cargo due to draft restrictions that were imposed resulting from 

the silting up of the port’s channel due to prevailing bad weather conditions. The 

owners claimed dead freight, and alternatively, damages for the breach of the 

charterparty’s safe port clauses. Charterers refused liability on the ground that the port 

was named in the charterparty. The Court of Appeal held that the safe port clause 

contained a warranty on behalf of the charterers that the nominated port would be 

safe. The judges in construing the language of the charterparty concluded as follows: 

Firstly, taking into consideration that the discharge clause gives rise to a safe port 

undertaking, it would be odd to construe the loading clause any other way. Secondly, 

the word ‘safe’ has to be given some meaning in the expression “1 safe port 

Ventspils”, since that expression was not included in the Asbatankvoy charterparty 

but was specifically agreed. When construing the charter it did not follow that the 

parties had agreed the port was safe, but on the contrary, the charterers warrantied that 

the port would be safe and the owners agreed to proceed on that condition.
186

 

Conversely, one could argue that since the choice of the loading port was limited by 
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the charterparty itself, no liability could arise on behalf of the charterers. But given 

that the charterers themselves chose the particular port, it should be irrelevant whether 

the stipulation was made by the time the contract was concluded or subsequent to 

it.
187

  

Moreover, Samantha Diggory argued that if, as charterers claimed, the word ‘safe’ 

declared an agreement between the parties regarding the safety of the port, the owners 

would be placed in an inconvenient position of choosing between employing their 

ship in a port of which unsafety are aware (or suspect) and risking a claim for breach 

of contract in the case they refuse to proceed to that port
188

. And that cannot be 

accepted. Finally, the conclusion reached above, was supported as Coleman, J., 

argued in The Greek Fighter, also by the following reasoning: “The identification of a 

named port or anchorage, thereby limiting the charterer’s choice as to the location of 

performance is not inconsistent with a warranty that it is safe, any more than the sale 

of goods by description would be inconsistent with an express term as to quality.”
189

  

It is often argued that the expression “1 safe port”, “is a piece of brokerspeak” 

which can often be incorporated in the charter carelessly by brokers.
190

 Bearing in 

mind that English commercial law requires clear rules which are readily applicable, 

charterers’ brokers should delete any provisions in the charter amounting to safe port 

warranties, in cases of a single named port. 
191

 Shipowners on the other side should 

keep in mind that if the named port is not accompanied by an express safe port 

undertaking, they must make their own enquires in order to ascertain the safety of the 

port.  

Robert Gay in his article also suggested that The Archimidis introduced a novelty 

regarding cif contracts where a cargo is sold cif [named port] with the possibility of a 

different port to be nominated upon payment of the freight. An issue would arise in 

the case the terms of the contract required the delivery to be at one safe port and at the 

same time the sale was cif basis [named port], but the “basis” port proved to be unsafe 
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for the particular vessel. After The Archimidis it is established that the safe port 

undertaking applies also to the cif basis port.
192

 

In The Livanita the ship was chartered for ‘one trip via St Petersburg, Baltic/Conti 

to far east’. In the charterparty an ice clause was also included. During the departure, 

the vessel was assisted by icebreakers to proceed to the outbound convoy area and 

suffered damage during the convoy. The charterers argued that by naming the port 

expressly, the parties had agreed that the port was safe, and consequently there was no 

promise on their part regarding the safety of St Petersburg. It was held however that 

there was no inherent inconsistency between a safe port undertaking and a clause 

expressly naming a loading/discharging port. “Effect had to be given to all the terms 

of the charterparty which were not inconsistent.”
193

 Moreover, there was no evidence 

that neither party was aware or should be aware of the possibility of ice in the 

nominated port at the time of the fixture or subsequently. Samantha Diggory
194

, in 

criticizing this last conclusion, referred to common-sense. In simple words, it could be 

said that any prudent and experienced shipowner or shipper would have anticipated 

that in winter ice conditions in a port as northerly located as the nominated one, were 

more than likely to occur, and consequently that the port was likely to become unsafe. 

Common sense should, under certain circumstances as the present, prevail, even 

though not clearly evidenced. Could that possibly mean that the owners had accepted 

the risk of unsafety? As she concluded, “that is taking the altogether rather subjective 

common-sense argument a step too far denying liability and even negating an express 

term of the charterparty, on the basis of what a sensible person should have 

known.”
195

 In the light of the above, and since no supporting evidence was available, 

the court concluded that neither party knew that the port could become unsafe. In any 

case the clause which generated the safe port promise was present in the charter, and 

the issue of what the parties knew or should have known, in the absence of direct 

evidence, should be irrelevant. 

The Reborn
196

 can be viewed as the opposite side of the coin, or the limitation of 

the scope of the principles introduced by The Archimidis and The Livanita.
197

The 
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vessel was ordered to carry the cargo from Chekka, where she suffered damages after 

encountering an underwater protrusion at the berth. The issue under consideration was 

whether a safe port warranty should be implied, bearing in mind that no warranty was 

expressly stipulated regarding the named port. The court held that in such cases the 

onus was on the owners to prove that the implication of safety was indispensable on 

the grounds of business efficacy, despite the fact that they had anticipated any risk 

associated with the named port. In construing the charterparty, it was held that there 

was no reason on the basis of business efficacy to imply a safety warranty.
198

 The 

Court concluded that in the absence of a safe port warranty a safe berth warranty is 

unlikely to be implied, subject to the case of a vast port with many berths, like 

Rotterdam.
199

 But even in the case where a safe berth is implied, it will only help the 

owners if the damage was the result of a risk that did not affect the port as a whole.
200

 

It is admitted that the implication of the safety term should be both reasonable and 

necessary and implied terms should coexist with the express terms of the contract.
201

  

Despite the fact that in The Reborn, it was held that no safety warranty should be 

implied in the case where the port was expressly named, “the decision of the Court of 

Appeal did not shut the door on implied terms.”
202

 The case was decided on the 

particular facts and in relation to the specific wording of the charter. Thus, in the case 

where the vessel sustains considerable damage at the loading/discharging berth, the 

owners and/or the hull and machinery insurers may succeed in proving that a safety 

warranty was implied (even though the port is expressly named).
203

  

It is clear from the above, that the different result reached in The Reborn in 

comparison with The Archimidis and The Livanita, reflects the court’s attempt to 
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apply in each case the parties’ obvious intentions and particularly the express terms 

contained in the respective charters. 
204

 Therefore, the parties when concluding 

charterparties should bear in mind the significance of safe port warranties in the 

distribution of commercial risk and liability, and consider the nature and extent of the 

warranties they intend to offer or take.
205

 This intention should be expressed precisely 

by the appropriate clauses in the charterparty.
206

  

In the case where a charterparty stipulates a number of named ports and the 

charterer is entitled to select one of them, the rules of one safe port are applicable, 

namely no warranty of safety will be implied, in the absence of an express one. It is 

argued though that it is not clear whether the owners assume the risks regarding all 

named ports. As Willmer, LJ., commented in Reardon Smith Line Ltd. v Ministry of 

Agriculture, Fisheries and Food
207

: “it seems to me that some limitation on the 

charterers’ freedom of choice must be implied, even in cases where the ports from 

which the choice can be made are specifically named in the charterparty.” According 

to this view, it is unlikely that the charterer should be entitled to order a ship to a port 

that has become unsafe when the contract can be performed through another safe port 

from the range of specified ports.
208

  

In the case the charterer is free to select the loading/discharging port from a 

number of unnamed ports within a geographical area, a safe port undertaking will 

usually be implied. That is in accordance with the charterer’s right to direct the 

employment of the vessel as far as time charterparties are concerned
209

, subject to the 

specific terms of the charter and its commercial background.
210

 As it was held in The 

Evaggelos Th,
211

 a safe port warranty should be implied, “because common sense and 

business efficacy require it in cases where the shipowner surrenders to the charterer 

the right to choose where his ship shall go and because this was I think in accordance 
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with the weight of authority.” Conversely, in The A.P.J Priti
212

 where the charterparty 

included a safe berth warranty but not a safe port one, it was not argued that a safe 

port warranty was implied. In the cases that the warranty is implied, its context will be 

such as to give business efficacy to the contract and cover the need for the implied 

term. 
213

 

Finally, in the case the charterparty includes a berth nomination, the same rules 

that apply to ports are equally applicable to berths, with some differentiations. Where 

a berth is nominated in the charter without an express warranty of safety, if the port is 

expressly warranted safe, the berth within that port is impliedly warranted safe.
214

 

This principle was introduced in The Terneuzen
215

 where Slesser, L.J., argued that: 

“implying the right of the owners to direct the ship to good and safe ports as there 

defined as a matter of business, requires an implication that the port or place should 

include good and safe berths therein.”  

If the right to nominate a berth arises at a port which is not expressly warranted 

safe by the charterer, there is not implied obligation to nominate a safe berth.
216

  

Finally, in the case the charterer is obliged to nominate a safe berth at a named port 

which is not expressly warranted safe, such a nomination will raise no implication that 

the port is also safe. The effect of this principle is reflected in The APJ Priti
217

 where 

it was held that the approach voyage was not in the scope of the safe berth warranty 

and there was no warranty express or implied regarding the safety of the port.  

In the light of the above, it should be mentioned that no implication regarding the 

safe port warranty, should take place without serious consideration. As far as 

implication is concerned, Paul S. Davies, strongly criticised the approach introduced 

by Lord Hoffmann in Attorney-General of Belize v Belize Telecom Ltd
218

, according 
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to which implication is an aspect of interpretation. As he suggested: “Interpretation 

should be concerned with ascertaining the meaning of words contained in the written 

agreement, whereas implication acts to supplement that instrument with terms 

additional to those expressly chosen by the parties. A term which is implied into the 

contract, strictly needs to be interpreted. Implication and interpretation are 

distinct.”
219

  He concluded that the traditional tests of “business efficacy”
220

 and the 

“officious bystander”
221

 should triumph in order to preserve the sanctity of the 

parties’ written agreement. As he stated: “Mutually agreed contracts deserve the 

utmost respect and judges should be very wary of interfering with written agreements 

freely made by contracting parties. A term should be implied only if the parties would 

actually have agreed to the inclusion of that term at the time of contracting, or if that 

term is necessary to avoid the contract’s being a nonsense.” 
222

 Whichever approach 

is adopted, it is admitted that the courts have reached a commercially logical result in 

defining the limits between the parties’ written agreement as it is reflected in the 

charterparty and the obligatory application of the law. 

 

VI. The impact on safe port undertakings of other charterparty 

terms 
Commonly, causes of unsafety such as war or ice, are particularly regulated by 

special provisions in the charterparty. The issue that often arises is if and to what 

extent the safe port clause is affected by such provisions. As far as war risks are 

concerned, in The Evia (No. 2), the House of Lords, held that clause 21 of the 

charterparty constituted a complete and exhaustive code that displaced the safe port 

undertaking and governed exclusively the parties’ rights in cases falling within the 

scope of this clause. According to this clause the shipowners were entitled to refuse to 

proceed to any place where the ship would be subject to war risks. Moreover in the 

case the owners were ordered to proceed to such an area, they were entitled to insure 

against such risks at the charterers’ expense. Consequently, the safe port undertaking 
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in clause 2 was rendered inapplicable, due to the fact that the nominated port of Basra 

was exposed to war risks as described in clause 21. To the words of Lord Roskill: 

“The time charters are to repay to the owners the premiums for the extra insurance, 

including extra war risks insurance premiums. But [on the shipowners’ argument] if 

the dangers, against the risks on which they have paid those premiums materialise 

and cause loss or damage to the ship, then war risk insurers, upon payment of the 

relevant claim, become subrogated to the owners’ rights against the time charterers 

for the assumed breach of [the safe port clause]. [This] result would no doubt be 

highly attractive to war risk insurers but the less fortunate time charterers would have 

paid the premiums not only for no benefit for themselves but without shedding any of 

the liabilities which cl. 2 would, apart from cl. 21, impose upon them.”  And 

concluded that such a result would be “very remarkable.”
223

  

However, there has been a general reluctance in the application of this second ratio 

of The Evia (No. 2), in the sense that mere payment of the insurance premiums for the 

risk that has materialised, does not relieve the charterer from liability regarding that 

risk.
224

 That approach was adopted in The Concordia Fjord
225

, where it was argued 

that charterers commonly provide funds for the insurance premiums either directly or 

indirectly in the case the cost of the insurance is included in the hire rate. But 

charterers are not relieved from liability merely because damage was caused by an 

insured peril, for the insured peril may have stemmed from the breach of the 

charterparty. Besides, the particular charterparty in The Concordia Fjord required 

charterers to pay solely the additional war risks premium, if any. Consequently, and 

considering the fact that the war risks could occur in an area not regarded as a high 

war risk area requiring the payment of additional premiums, no contractual intention 

is revealed that the charterers should always escape liability.  

The complete code argument arised as well in The Ocean Victory
226

 where the 

vessel was demise-chartered to Ocean Line Holding Ltd, an associated company of 

the owners, Ocean Victory Maritime Co. The demise charterer, Ocean Line, time-

chartered the ship to China National Chartering Co Ltd (intermediate charterers) who 

subsequently sub-time-chartered the vessel to Daiichi Chou Kisen Kaisha (the 
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charterers). Each charter contained a safe port clause. The vessel was ordered to 

Kashima where she became a total loss. The demise charterers had insured the ship 

for their own and those of the owners’ rights and interests according to clause 12 of 

the demise charter. One of the insuring companies, as assignee of both owners’ and 

demise charterers’ rights issued proceedings against the intermediate charterers who 

in turn brought third party proceedings against the charterers.  

At first instance Teare, J., adopting a rather “pro-owner”
227

 approach, held that if 

the second ratio of The Evia (No.2) (in which case the clause referred exclusively to 

war risks) was applied in the present case that would automatically render the safe 

port clause worthless in any case that damage was caused to the hull and machinery. 

He also stated that in cl.12 there was no express exclusion of the owners’ and 

insurers’ right of subrogation against the demise charterers
228

 thus implying that the 

subrogation rights had survived.  

The Court of Appeal confirmed that fact but in construing the charter as a whole, 

reached the conclusion that the parties had excluded any recovery or subrogation by 

the insurer from the demise charterer. Although the court did not reject Rix, LJ’s 

statement in Tyco Fire & Integrated Solutions (UK) Ltd v Rolls-Royce Motor Cars 

Ltd
229

 according to which clear words are needed to exclude liability for negligence, it 

adopted the view expressed in Scottish & Newcastle plc v GD Construction (St 

Albans) Ltd
230

, according to which when a party in a contract is required to take out 

an insurance, the parties are taken to have agreed to turn to insurers for recovery 

rather than to each other. This approach becomes more apparent in cases where the 

insurance is to be in joint names for the parties’ joint interests.
231

  

In the light of the above, the right construction of cl. 12 was that the parties aimed 

at an insurance-funded result in the case the vessel suffered damage caused by risks 

included in cl.12.
232

 Clause 12 was a complete and exhausted code. Therefore even if 
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the demise charterers were in breach of their safe port warranty, they would escape 

liability since the owners had agreed to seek indemnification from the insurer and not 

from the demise charterer. Consequently there was no liability to pass on to the 

intermediate charterer and finally the sub-time charterer would be relieved from 

liability as well.
233

 As Dr.  Ozlem Gurses reaffirmed: “To reach this conclusion, it is 

not strictly necessary to look for an express exclusion of liability clause in the 

contract.”
234

  

This case emphasised that apart from the safe port issue, which undoubtedly is of 

great importance to both owners and their insurers, an equally, or perhaps more 

alarming issue is that of a possible waiver of subrogation which could deprive owners 

and insures from a contractual claim for breach of a safe port warranty, leaving them 

with the option of the less straightforward tort claims.
235

 In any case, it is admitted 

that the application of Lord Roskill’s arguments for a complete code in The Ocean 

Victory rendered the safe port clause almost nugatory, (it applied only to SCOPIC and 

wreck removal), but that is a reasonable consequence of the charterers taking out and 

paying for the hull insurance.
236

 The reasoning regarding that issue was supported by 

but was not exclusively based on the fact that the parties were co-insured.
237

  

In The Sussex Oak
238

, the issue of displacement of a safe port undertaking by an ice 

clause was raised. The charterparty contained a safe port warranty in cl. 2. Clause 15 

inter alia provided that the vessel was not to be ordered to any ice-bound place or any 

place where navigation aids might be withdrawn by reason of ice on the vessel's 

arrival or where there is risk that ordinarily the vessel might be prevented by ice to 

reach or depart from the port. It was decided that clause 15 was not an exhausted and 

complete code of the parties’ rights. The prevailing weather conditions were of 

“exceptional severity” and the risks on account of ice accordingly “extraordinary both 

in character and degree”. Consequently, since they did not turn up “ordinarily”, the 

application of cl. 15 was precluded. If the opposite was accepted, cl. 15 would entitle 
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the charterers to insist that the vessel should proceed to the port, and that was not 

accepted to be the parties’ intention. 

VII. Remedies for breach of contract by nominating an unsafe 

port 
The nomination of an unsafe port amounts to a breach of a promissory obligation 

sounding in damages.
239

 It is accepted that the master of the vessel is entitled to 

decline to proceed to the nominated port if it is prospectively unsafe. On the other 

hand, if the master complies with an uncontractual order that does not automatically 

break the chain of causation between the breach in nominating a prospectively unsafe 

port and the loss/damage resulting from the compliance with that order.
240

 In fact, it 

was suggested that the master’s compliance constitutes an “essential link” in the chain 

of causation.
241

 In such a case the charterer will be liable for all loss/damage resulting 

from the compliance with his order.  

At this point it should be mentioned that the master should not take advantage of 

this result by choosing to proceed to an obviously unsafe port with the security that 

the loss/damage will be at the charterer’s expense. Such an act would constitute a 

breach in the chain of causation, and/or could also provide a defense according to the 

principles of volenti non fit iniuria or of mitigation of loss.
242

 In other words, the fact 

of a breach on behalf of the charterer in nominating a prospectively unsafe port does 

not relieve the master from his obligation to act reasonably.
243

 This equilibrium is 

more difficult to be achieved in more vague situations where the master may be aware 

of the risk, but is unable to define how significant it is. In the case he rejects a lawful 

order, the owners will be liable to the charterers for damages for breach of contract. 

On the other hand, if he enters the prospectively unsafe port, the vessel will be subject 

to loss or damage. In such cases, it is suggested that the case will be decided on 
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whether the master acted reasonably given the extent of knowledge of the prevailing 

unsafety, as it was decided in The Stork.
244

 In that case it was perfectly illustrated that 

irrefutable evidence of negligence is required in order to reach the conclusion that the 

master acted unreasonably. As it was shown, where the master has expressed 

considerable concern regarding the safety of the nominated port, but chooses to 

proceed to it, any loss/damage is regarded to have resulted from the charterer’s order, 

especially when the master has been reassured by the charterers or their agents, e.g. 

pilots.
245

 

Time charterparties, in order to address this issue especially regarding war risks, 

usually include a clause according to which the master is entitled to refuse to proceed 

to the nominated port not because of prospective unsafety, but due to the formulation 

of an opinion by owners/master that the port is unsafe.
246

 It is crucial though that this 

discretion should not be abused by the owners and charterers, but should be exercised 

reasonably and in good faith after making the necessary enquires.
247

  

The owners may waive the right to reject an contractual nomination.
248

 That was 

the case in The Kanchenjunga
249

, where it was held that the owners acted in a way 

inconsistent with rejecting the contractual nomination on the ground of unsafety and 

were held to have waived their right to do so. It is important to mention that the right 

to refuse to enter the nominated port under the contractual discretion that a specific 

clause of the charterparty offers to the master and owners is completely distinct from 

the right to reject a nomination of a port which is prospectively unsafe. Waiving the 

right to reject a nomination because the port is unsafe does not prejudice the 
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shipowner’s right to refuse to proceed to a port that under his contractual discretion is 

dangerous.
250

 The rights and so the remedies available are distinct.
251

  

As far as the causation issue is concerned in the context of awarding damages, it 

should be mentioned that the handling and navigation of the vessel is of crucial 

importance. Even in the case that the port proves to be unsafe in the sense that a 

higher standard of navigation is required in order to avoid the potential danger and the 

vessel eventually suffers damages, it does not automatically follow that the damage 

caused was the result of the nomination. The loss/damage could be exclusively the 

result of negligent navigation of the particular vessel
252

, or even of accident/bad luck. 

In the same spirit, even if the standard of navigation required was reasonable, but 

proved to be insufficient to overcome the potential danger, the nomination of the port 

would be the (or at least a)
253

 direct cause of the loss. It follows that, in the case where 

the right to damages has not been waived and the unsafety of the port has causal 

connection to the casualty, the owners will be entitled to recover the damages that 

their vessel sustained, following the rules of contract law and especially the principle 

regarding remoteness of loss, which should be examined in the light of the type of 

loss/damage and not of its gravity/extent.
254
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In conclusion and as far as the claim under the employment clause is concerned, it 

should be mentioned that if there is a breach of the safe port obligation it is usually 

pointless to claim under the employment clause. If the claim based on the breach of 

the safe port obligation fails, the claim under the employment clause will probably fail 

for the same reason.
256

 A claim under the employment clause becomes meaningful, 

despite the lack of any breach of a safe port/berth obligation,
257

 in the case the 

charterer’s safe port obligation is restricted or in the case the unsafety arose due to a 

change of circumstances subsequent to the nomination. In that case it would be likely 

that the loss/damage resulted from the compliance with the charterer’s nomination, 

absent any negligence on behalf of the master/crew amounting to a novus actus 

interveniens.
258

 

 

VIII. Conclusion 
As already mentioned in the introduction, the time charterparty is a contract that 

offers to the charterer the right to control the income-generating potential of the ship, 

or, to the words of Lord Hobhouse in The Hill Harmony
259

, “to exploit the earning 

capacity of the vessel.” This right is materialised through the employment clause, 

subject to the limitations imposed by the contract, one of which is the concept of safe 

ports. It is through the simultaneous operation of the employment clause and the 

doctrine of safe port, that business efficacy of the contract is achieved. Also 

characterised as the logical corollary to the charterer’s unrestricted right to order the 

ship to any port
260

 (though within the trading limits as determined in the charter), the 

safe port doctrine sets an equilibrium between the interests of both owners and 

charterers. To the words of Michael Wagener: “Safety is a relative concept. Both 

charterer and shipowner are engaged in an enterprise to earn profit in return for 

taking risks.”
261

 The charterer’s primary and secondary obligation reflect the 
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contractual allocation of risk that is in turn mirrored in the parties’ insurance 

agreements.
262

  

In examining the nature of the safe port clause, whether express or implied, an 

analysis of the strict liability standard, followed by the English Courts and the 

negligence standard followed by the American Courts was carried out. In the first 

case, it was concluded that the principles established in The Eastern City are 

applicable. In the second case, with reference to the due diligence approach, it was 

concluded that the charterer can escape liability if one of the conditions of negligence 

is not fulfilled: duty, breach of duty, causation and damages. In any case, what must 

be borne in mind is that the safe port concept is a question of contract, not of law, and 

therefore the issue regarding the nature of the safe port obligation will be ultimately 

decided with reference to the construction of the words, express or implied, chosen by 

the parties. In other words, “primacy should be given to the contract itself.”
263

 

Therefore the way the charter is drafted is very crucial.  

The issue of the safety of a port as it was accurately stated is “the quintessence of 

maritime arbitration, involving as it does the scrutiny of numerous background facts 

concerning the port, crucial questions of causation and the underlying relationship of 

owner and charterer.”
264

 Although Charles Baker and Paul David were surprised that 

the issue of safety required a lengthy legal analysis
265

 it is admitted that such safety 

disputes are rarely straightforward.
266

 For this reason, and in order to obtain a balance 

between fairness and flexibility, the application of the primary rules must be 

combined with a careful examination of the particular facts of each case and the 

construction of the charter under consideration. That was particularly emphasised in 

the analysis regarding the implication of safe port warranty,
267

 and especially, from 

the combination of the three cases, The Livanita
268

, The Archimidis
269

 and The 

Reborn
270

. All three cases demonstrate the desire of the court to carefully interpret the 
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particular charterparty in order to determine the parties’ intentions and to preserve the 

sanctity of the parties’ written agreement.  

Bearing in mind firstly that the charterparty is (or at least should be) the keystone 

for the settlement of all disputes concerning safety, secondly the importance of the 

safe port undertaking in the allocation of risk, and thirdly the fact that the safety of the 

port is inextricably connected with the obligation to provide the cargo,
271

 the simple 

but so crucial conclusion is reached that the best way to achieve certainty would be to 

expressly provide for the incidence of the risk, in cases that the loss/damage or delay 

is attributed to external (physical or political) factors.
272
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